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CFR17.21(c)(2)).It would alsoremain
legalfor employeesor agentsof the
ServiceortheFlorida GameandFresh
WaterFishCommissionto removeor
takeFells concolorthat constituteda
demonstrablebut noniinmediatethreat
to humansafety(see50 CFR
17.21(c)(3)(iv)).Sincein somecasesit
maybeimpossibleto determinethe
subspeciflcidentity of Fells conco/or,
without first capturingthe animalfor
examination,aspecialrule(see
§ 17.40(h)(3)of thespecialrulesbelow)
hasbeenaddedto thesefinal
regulationsto allow aServiceor State
employeeor designatedagentto take
Fells concolorin Florida by non-lethal
meansfor identificationpurposes.Such
knowied~eis essentialto the
conservationandrecoveryof the
endangeredFlorida panther.A
clarificationhasalsobeenaddedto
§ 17.40(h)(3)of thespecialrules(see
Summaryof Commentsand
Recommendations,andSpecialrules
sectionsbelow) to clarify thedisposition
of Fellsconcolor, takenby aServiceor
Stateemployeeordesignatedagent,and
knownnot to be aFlorida pantheror
easterncougar.

Section7of theAct. Interagency
Cooperation,will continueto applyto
theendangeredFlorida panther,but
doesnot applyto animalsprotectedby
similarity of appearance.

Summaryof Commentsand
Recommendations

In theAugust 27, 1000,proposedrule
andassociatednotifications,all
interestedpartieswererequestedto
submitfactualreportsor information
thatmightcontributeto thedevelopment
of afinal rule. AppropriateState
agencies,Federalagencies,scientific
organizations,andotherinterested
partieswerecontactedandrequestedto
comment.Subsequently,theperiodfor
public commentwasreopenedon
October10, 1990, andextendedto
November18, 1990 (55 FR 41244),to
allow for thepublicationof required
newspapernotices.Noticesinviting
public commentwerepublishedin the
followingFloridanewspapers:On
September30, 1990. in theTampa
Tribune,theOrlandoSentinel,the
Miami Herald,theJacksonvilleTimes-
Union, andthePensacolaNewsJournal;
andon October1. 1990,in the
TallahasseeDemocrat.

Twelvecommentletterswere
received.TheFlorida GameandFresh
WaterFishCommissionandseven
conservationorganizations
unconditionallysupportedtheproposal.
Fourlettersrepresentingcommentsfrom
two privateindividualsandthree
conservationorganizationsexpressed

qualified8upportandraisedthe
following concerns:

Comment:The proposedruleallows
for takingofFells concolor, in Florida
onceit Is determinedthattheanimal
doesnot representF.c. coryl. This could
leadto removalof theEverglades
NationalPark (ENP)panthers,which are
importantto thesurvival of theFlorida
panther.Properrulemakingprocedures
shouldbefollowedbefore“hybrid”
animalslosetheir currentprotected
status.

ServiceResponse:Fells concolor
knownnot to becoryicancurrentlybe
takenby Serviceor State-designated
agents.This rule doesnot changethat
situation.TheEN?panthersContain
mitochondrialDNA derivedfrom South
orCentralAmericanFells concolor,
indicatingpastinterbreedingwith
femalesfrom thatarea(O’brieneta!.
1990).TheServiceconsiderstheENP
panthersto beprotectedunderthe
EndangeredSpeciesAct andhasno
plansto removethemfrom thewild.
Introgressionof genesfromENP catsis
likely to benefit thehighly inbredBig
Cypresspopulation(O’Brien eta!. 1900).

Comment:Takeof free-livingFells
concolor,in Floridashouldonly be
allowedfor reasonsof humansafety.
Suchanimalshavethepotentialto
strengthenthegeneticstructureof wild
Florida panthersthroughinterbreeding
with them.

ServiceResponse:TheServiceagrees
that theFlorida pantherwould benefit
fromtherestorationof someof the
geneticvariability apparentlylost dueto
smallpopulationsizeandconsequent
inbreeding.However,anyattemptto
reintroducegeneticvariability ‘into the
Florida pantherpopulationshould be
donewithin acontrolledwaywith
knowngeneticstock,not by random
escapesof captiveanimalsof unknown
origin.

Comment:Theproposedruleshould
be extendedto all areaswithin the
historic rangeof theFloridapanther.
Anecdotalevidenceindicatespanther
sightingsoutsideFlorida.

ServiceResponse:TheServiceis
unawareof recentconfirmedFlorida
panthersightingsoutsideFlorida. If such
evidencebecomesavailable,andif
subsequentconservationandrecovery
needsindicatethat threatenedby
similarity of appearanceregulationsin
otherstateswould benefittheFlorida
panther,theServicewill consider
proposingadditionalrules.

Comment’It is notpossibleto
accuratelydeterminein thefield
whetheror not theanimalin questionis
a Florida panther,sincegenetictesting
is required,

ServiceResponse.’in the caseof
escapedFells corzcolor. theknown
origin of theanimalwill oftenindicate
that it is not aFlorida panther.If the
identity of theanimal is uncertain,a
specialrulehasbeenadded(see
§ 17.40(h)(3)of thespecialrulesbelow)
to allow non-lethaltakeof Fells
concolorin Florida by Serviceor State
employeesordesignatedagentsfor the
purposeof determiningtheidentity of
theanimal.This is necessaryfor the
conservationandrecoveryof theFlorida
pantherin orderto havecontrolover
potentialinterbreedingbetweenFlorida
panthersandFe/is concolorof other
origins.

Gomment:TakeofFells concolor
determinednot to be theFlorida panther
is anissuethatmustbeaddressed
throughrulemakingprocedures.
Questionsinvolving animalrights must
beproperlyaddressed.

ServiceResponse:The ruleshere
promulgatedby theServicehave
addressedtherulemakingrequirements
of theEndangeredSpeciesAct, the
AdministrativeProcedureAct, andall
otherapplicablelegislation.Therules
areauthorizedundertheprovisionsof
theEndangeredSpeciesAct andarenot
in violationof existinganimalwelfare
legislation.Humanepracticesare
followedby both theServiceandthe
Florida GameandFreshWaterFish
Commissionin handlingall wildlife.

Comment:TheServiceshouldconduct
thoroughinvestigationsof all casesin
whichFellsconcoloraretakenin
defenseof humanlife. This couldbe
usedasajustification for trophy
hunting.

ServiceResponse:The Servicewould
investigateanysuchcasescarefully.
Taking for this reasonmustbereported
to theServicewithin 5 days,and the
specimenmay only beretained,
disposedof,or salvagedin accordance
with directionsfromtheService(see
§ 17.40(h)(4) and(5) of thespecialrules
below).The useof free-livingFlorida
Fellsconcolortakenin defenseof
humanlife for trophieswill not be
allowedby the Service.

Comment:All species(sic)of Fells
concoloroccurringin thehistoric range
of theFlorida panthershouldbelisted
asendangeredby similarity of
appearance.Takingof all species(sic)of
Fe/isconcolorshouldbepermitted
underanendangeredspeciespermit
issuedpursuantto 50CFR 17.52.

ServiceResponse:The Service
believesthat“threatened”statusfor
Fells concolorprovidesadequate
protectionagainstinadvertenttakeof
Fells concolorcoryi. A higher
designationwould not substantially
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Endangeredand Threatened Wildlife
and Plants; Threatened Status under
“Similarity of Appearance” Provisions
for Fells concolor in Florida

AGENCY: FishandWildlife Service,
Interior.
ACTION: Finalrule.

SUMMARY: TheFloridapanther(Fells
concolorcoryi) Is listedasan
endangeredspeciesunderthe
EndangeredSpeciesAct (Act) of 1973,
asamended.TheServicenow
determinesall otherfree-livingFells
concolor(commonnames:mountain
lion, cougar,puma,panther,etc.)to be

threatenedunderthe“Similarity of
Appearance”provisionsof theAct
wherevertheymayoccurin Florida.
Thisactionis necessaryto protectthe
listed endangeredFloridapantherfrom
illegal take.For theuntrainedeye, it is
verydifficult to distinguishindividuals
of Florida panthersfrom individualsof
unlistedsubspeciesofFells concolor.
Unlistedspeciesof cougarsperiodically
occurin Floridaeitherasescapeesfrom
captivity or aredeliberatereleases,
EFFECTIVE DATES: September13, 1991.
ADDRESSES: Thecompletefile for this
rule is availablefor inspection,by
appointment,duringnormalbusiness
hoursat theJacksonvilleField Office.
U.S.Fish andWildlife Service,3100
UniversityBoulevardSouth,suite120,
Jacksonville,Florida32218.
FOR FURTHER INFORMATION CONTAC1~
David J.Wesley,FieldSupervisor,at the
aboveaddress(telephone904/791—2580
orFTS 940-2580).
SUPPLEMENTARY INFORMATION:

Background
Underthe“Similarity of Appearance”

provisionsof section4(e) of the
EndangeredSpeciesAct of 1973, as
amended(10U.S.C.1531 etseq.),and
associatedregulations(50CFR17.50and
17.51),species(or subspeciesor other
groupsof wildlife) which arenot
consideredto be endangeredor
threatened,mayneverthelessbetreated
as suchfor thepurposeof providing
protectionto a species(or subspeciesor
othergroupsof wildlife) that is
biologicallyendangeredor threatened.
Underthese“Similarity of Appearance”
provisionsthe Servicemust find. (a)
Thatthespeciesso closelyresemblesin
appearanceanendangeredor
threatenedspeciesthatenforcement
personnelwould havesubstantial
difficulty in identifyinglistedfrom
unlistedspecies;(b) that theeffectof
this substantialdifficulty is an
additionalthreatto theendangeredor
threatenedspecies;and(c) thatsuch
treatmentof anunlistedspecieswill
substantiallyfacilitateenforcementand
further thepurposesof theAct. Thisrule
Is consistentwithall threeof those
provisions.

TheFloridaGameandFreshWater
FishCommission(Commission)
estimatesthatat leastseveralhundred
mountainlions arecurrentlyheld in
captivity inFlorida.Theseanimalsare
oftenof unknownorigin, but mostare
probablyfrom thewesternU.S.
Occasionally,captivemountainlions
accidentallyescapeor aredeliberately
released.Accordingto theCommission’s
Di~,’isionof LawEnforcement,20known
escapesof mountainlionshaveoccurred

in thelastfew years,and48 mountain
lions wereseizedin 1989,mostlydue to
illegal possession.Thereis a risk that
Floridapantherswill bekilledunderthe
assumptionor justificationthat theyare
escapedmountainlions.Therealso is a
needto protectmountainlions which
arereleasedexperimentallyin the
courseof recoveryworkfor the Florida
panther.In 1989, five Texasmountain
lions were releasedin OsceolaNational
Forestassurrogatesto testthe
suitability of thehabitat for Florida
panthers.During the study,one cougar
wasknownto havebeen,andanother
suspectedto havebeen,shotandkilled
illegally. A mountainlion from a private
zoonearBonita Springswasillegally
shotandkilled within two daysof its
escapein March 1990.

Becauseit isalmostimpossiblefor the
laypublic to distinguishbetweenthe
listedandunlistedsubspeciesof Fells
concolor, it hasbeendifficult or
impossibleto prosecutecasesof illegal
take.Therefore,in ordertofurther the
purposesof theAct in providing
protectionfor theendangeredFlorida
panther,theServicemakesthefollowing
findings: (1) Thatenforcement
personnel,aswell asnearlyall other
persons,would beunableto routinely
separatethe listedFloridapantherfrom
unlistedsubspeciesof Fellsconcolor, (2)
that theFloridapantheris so
endangeredin thewild that the lossof a
singleanimal throughillegal takecould
seriouslyjeopardizethesurvivalof the
subspecies;and (3) that thetakeof any
Fells concolor, in areaswherethe listed
Floridapanthersoccurwould bewithout
regardfor, or forehandknowledgeof,
thestatusof thatparticularindividualof
Fells concolor, andthuswould pose
direct andindirectthreatsto the
endangeredFloridapanther.

On August27, 1990 (55 CFR34943)the
Servicepublisheda proposalto
determine,for law enforcement
purposes,anyfree-living Fells concolor,
nototherwiseidentifiableasa Florida
panther(Fells concolor coryl) to be
threatenedundersection4(e),
“Similarity of Appearance”provisions
of the Act,whereverit maybefoundin
thewild inFlorida.Free-livingFells
concolor,in Floridawould be allowedto
betakenunderpermit (50CFR1752)or
byanemployeeof theServiceor State
or a ServiceorState-designatedagent
whenit hasbeenestablishedby the
Service,in consultationwith the State.
that theanimalin questionis nota
Floridapanther(Fells concolorcoryl).
Not withstandingthisprohibition, it
would remainlegalforanyparty to take
Felisconcolor, in Floridain defenseof
hisownlife or thelivesof others(see50
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facilitateenforcementof theEndangered
SpeciesAct.Moreover,this suggested
approachwould notprovide the
flexibility neededto takeFellsconcolor
determinedto notbetheFlorida
panther,particularlyescapeesknownto
representothersubspecies.Obtaining
permitsunder§ 17.52 requireswritten
applicationto theService;becauseof
this delay,captureof escapedanimals
would be impracticalor impossible.

CommenLTheproposedspecialrules
do notdefinetake.Would takeof Fells
concolorknowntonotbeFlorida
panthersoreasterncougarsbe non-
lethal?If non-lethal,whatwould be the
dispositionof takenindividuals?

ServiceResoonse:Take,asdefinedin
section3(18)of theAct, meansto
harass,harm,pursue,hunt, shoot,
wound,kill, trap, capture,or collect, or
attemptto engagein anysuchconduct.
Takeof Fellsconcolorknownnot to be
theFlorida pantheroreasterncougar
could belethalor non-lethal,but except
for casesof risk to humanlife, or other
similarperiL suchanimalsareusually
anesthetizedby dartingratherthan
beingkilled. Dispositionof animals
takenby permitunder§ 17.52or in
defenseof humanlife is at thediscretion
of the Service’sDirector. A clarification
hasbeenmade(see§ 17.40(h)(3)under
thespecialrulesbelow)to indicatethat

Fells concolortaken by Serviceor State
employeesor designatedagentsin
Florida,andknownnot to beFlorida
panthersoreasterncougars,shallbe
disposedof at thediscretionof the
Florida GameandFreshWaterFish
Commissionwith theconcurrenceof the
Service.

NationalEnvironmentalPolicy Act

The FishandWildlife Servicehas
determinedthatanEnvironmental
Assessment,as defmedunderthe
authorityof theNationalEnvironmental
PolicyAct of 1969,neednotbeprepared
inconnectionwith regulationsadopted
pursuantto section4 of theEndangered
SpeciesAct of 1973,asamended.A
noticeoutlining theService’sreasonsfor
this determinationwaspublishedin the
FederalRegisteron October25, 1983 (48
FR 49244).
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List of Subjectsin 50 CFRPart17

Endangeredandthreatenedspecies,
Exports,Imports,Reportingand
recordkeepingrequirements,and
Transportation.

RegulationPromulgation

Accordingly,part17, subchapterB of
chapterI. title 50 of the Codeof Federal
Regulations,is amendedas setforth
below

PART 17—EAMENDEDI

1. Theauthoritycitation of part17
continuesto readas follows:

Authority 16 U.S.C.1361-1407;18U.S.C.
1531—1544;18 U.S.C. 4201—4245;Pub.L. 99—
625,100 Stat.350thunlessotherwisenoted.

2. Section17.11(h)is amendedby
adding thefollowing in alphabetical
orderunderMannuals,to theList of
Endangeredand ThreatenedWildlife:

§ 17.11 Endangeredand threatened
wildlife.
* * * *

3. Section17.40 is amendedby adding
paragraph(h) toreadasfollows:

§ 17.40 SpecIalrules—mammals.
* * * . *

(h) Mountain lion (Fellscancolor). (1)
Exceptasallowedin paragraphs(h)(21,
(h)(3),and(h)(4)of thissection,no
personshalltakearty free-living
mountainlion IFelis concolor)in
Florida.

(2) A mountainlion (Fellsconcolor)
maybetakenin this areaundera valid
threatenedspeciespermit issued
pursuantto 50CFR 17.52.

(3) A mountainlion (Fellsconcolor)
nLay betakenin Floridaby anemployee
or designatedagentof theServiceor the

Florida GameandFreshWaterFish
Commissionfor taxonotnic
identification or otherreasons
consistentwith theconservationof the
endangeredFloridapanther(Fells
concolor coryi). Whenit hasbeen
establishedby theService,in
consultation with theState,thatan
animalinquestionis nota Florida
panther(Fellsconcolor coryi) oran
easterncougar(Fe/isconcolorcouguar).
suchanimalsmayberemovedfrom the
wild. Thedispositionof animals so
takenshall beat the discretionof the
Florida GameandFreshWaterFish
Commission,with theconcurrenceof the
FishandWildlife Service.

(4) Takefor reasonsof humansafety

is allowedasspecifiedunder50 CFR
17.21(c)(2)and17.21(c)(3)(iv).

(5) Any takepursuantto paragraph
(h)(4) of this sectionmustbereportedin
writing to theU.S.FishandWildlife
Service.Divisionof Law Enforcement,
P.O.Box 3247,.Arlington, Virginia 22203,
within 5 days.The specimenmayonly
beretained,disposedof. orsalvagedin
accordancewith directionsfrom the
Service.

DatethJuly 30. 1991.

RichardN.Smith.
ActingDirector, FishandWildlifeSer’vice.
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Mammals:
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